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This letter discusses the requirements to qualify as a nontaxable license of computer software.
See, 86 Ill. Admin. Code 130.1935.  (This is a PLR.)

January 12, 1999

Dear Mr. Xxxxx:

This Private Letter Ruling, issued pursuant to 2 Ill. Adm. Code 1200 (see enclosed), is in
response to your letters of June 29, 1998 and July 15, 1998.  We apologize for the delay in
responding to your inquiry.  Review of your request for a Private Letter Ruling disclosed that all
information described in paragraphs 1 through 8 of subsection (b) of the enclosed copy of Section
1200.110 appears to be contained in your request.  This Private Letter Ruling will bind the
Department only with respect to COMPANY for the issue or issues presented in this ruling.  Issuance
of this ruling is conditioned upon the understanding that neither COMPANY nor a related taxpayer is
currently under audit or involved in litigation concerning the issues that are the subject of this ruling
request.

In your letter, you have stated and made inquiry as follows:

We would like to request a Private Letter Ruling regarding the above subject based on
the following circumstances:

COMPANY, is an out-of-state vendor with Business Permit No. #### issued by the
Illinois Department of Revenue.  We have a Corporate Office in CITY/STATE and a
Regional Office in CITY/STATE2 where principal negotiations on software sales and
licensing take place.

COMPANY designs and develops standard pre-written canned software known as
PRODUCT.  It is fully integrated software that tracks the business transactions and or
manufacturing process all the way to the financial statements.  We also resale
PRODUCT2 software products, a pre-packaged software developed by unrelated third
party and is resold as canned software.  We may modify these to become part our part
of our packaged 'standard' software and made available for multiple customer use or we
may configure them as 'customized software' for a specific customer.

All COMPANY software licensing or sales contain the following provisions that fully
satisfy the five criteria provided in section 130.1935 for product exemption.

1. a written agreement signed by COMPANY and its customer;

2. restricts licensee's use and duplication;

3. prohibits licensee from licensing, sublicensing or transferring software;
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4. provides additional copies at minimal charge or no fee if customer
damages or misplaces the software (see notation below),

5. customer must destroy all copies at the end of the licensing period.

As stated above, licenses of computer software are not taxable if they meet all of the
criteria listed in Section 130.1935.  Item 4 of that part requires the licenses to contain a
provision requiring the vendor to provide another copy at minimal or no charge if the
customer loses or damages the software is not provided in the contract.  However, our
records reflect that we have a policy of providing copies of software at minimal or no
cost if the customers lose or damage the software.

COMPANY also offers to the Licensee who may choose to procure our optional
software maintenance with software licensing contract or elect to buy but it separately
for additional cost.  Under the agreement, COMPANY will provide users with technical
support service, phone-in assistance, software enhancement, software upgrade or
update and necessary documentation.  Maintenance is billed separately at a fixed
amount on a periodic basis with Illinois sales tax.  The charges or prices for any
telephone assistance, support, technical services, upgrades or updates and
documentation are not individually or separately stated and taxed.  If an update is
requested, it will be shipped by common carrier without charge or additional cost to the
customer.  COMPANY did not pay use tax when diskettes and documentation were
purchased for updates or upgrade although considered as taxable tangible personal
property.  These items are treated as costs of sales for resale, therefore no sales tax
were paid.

Based on the above circumstances, we like to have a letter ruling regarding the
taxability of both (PRODUCT and PRODUCT2) software and optional service
maintenance agreement for sales tax purposes pursuant to Section 1200.1100 par 1-8.

Please accept our grateful thanks for your kind attention.

Sales of "canned" computer software are taxable retail sales in Illinois whether purchased off
the shelf or downloaded over the internet.  See the enclosed copy of 86 Ill. Adm. Code 130.1935.
However, if the computer software consists of custom computer programs, then the sales of such
software may not be taxable retail sales.  See Section 130.1935(c).  In determining whether software
is "canned" or is "custom", please note that custom computer programs or software are prepared to
the special order of the customer.  The selection of pre-written or canned programs assembled by
vendors into software packages does not constitute custom software unless real and substantial
changes are made to the programs or creation of program interfacing logic.  See Section
130.1935(c)(3).

Licenses of computer software, whether canned or custom, that meet all of the criteria
provided in Section 130.1935(a)(1), will not be subject to Retailers' Occupation Tax nor will the
transfer of the subsequent software updates related to that software.  A license of software is not a
taxable retail sale if:
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A) it is evidenced by a written agreement signed by the licensor and the customer;

B) it restricts the customer's duplication and use of the software;

C) it prohibits the customer from licensing, sublicensing or transferring the software to a
third party (except to a related party);

D) the vendor will provide another copy at minimal or no charge if the customer loses or
damages the software; and

E) the customer must destroy or return all copies of the software to the vendor at the end
of the license period.

Review of the "Multinational Software Product License Agreement ("Agreement")" attached to
your letter indicates that the Agreement contains provisions meeting the requirements of Section
130.1935 (a)(1)(A), (B), (C) and (E).

The Agreement does not contain provisions meeting the requirement of subsection (a)(1)(D)
that the vendor will provide another copy of software at minimal or no charge if the customer loses or
damages the software.  However, the Department has determined that this requirement is met, even
absent explicit provisions in an agreement, if the vendors can produce evidence in their books and
records showing that they have a policy of providing copies at minimal or no charge should customers
lose or damage the software.  You have indicated in your letter that COMPANY Inc. maintains such a
policy, evidenced in its books and records, of providing copies of software at minimal or no cost if the
customers lose or damage the software.  Based upon this representation, we consider the
requirement of Section 130.1935 (a)(1)(D) to be met.  Consequently, we believe that the Agreement
constitutes a nontaxable license of the software described in the Agreement.

We understand your optional software maintenance agreements only concern technical
support services, phone-in assistance, software upgrades and enhancements, and do not concern
the repair or maintenance of computer hardware.  Technical support services, phone-in assistance or
other support services that are provided in conjunction with the transfer of a nontaxable license of
computer software are not subject to Retailers' Occupation Tax liability.

If the software upgrades or updates also qualify as a license under the above criteria set out in
Section 130.1935(a)(1), then those software upgrades or updates are not taxable.  If the software
upgrades or updates do not qualify as licences or customer software and are being sold as canned
software, they are subject to tax.  Please note that charges for training, telephone assistance,
installation and consultation are nevertheless exempt if they are separately stated from the selling
price of canned software.  See Section 130.1935(b).

Diskettes purchased for upgrades or updates of software licences are being purchased for use
and are subject to Use Tax liability if used in Illinois.  If the diskettes are purchased for upgrades or
updates of canned software that is to be sold to customers, those diskettes may be purchased for
resale.
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The facts upon which this ruling are based are subject to review by the Department during the
course of any audit, investigation, or hearing and this ruling shall bind the Department only if the
material facts as recited in this ruling are correct and complete.  This ruling will cease to bind the
Department if there is a pertinent change in statutory law, case law, rules or in the material facts
recited in this ruling.

I hope this information is helpful.  If you have further questions related to the Illinois sales tax
laws, please contact the Department's Taxpayer Information Division at (217) 782-3336.

Very truly yours,

Bill Lundeen
Chief Counsel

BL:TC:msk
Encl.


